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in order to make the grant valid. When the legislature, or its agent 
the municipal corporation, grants to a transportation company the 
right to use the public highways it acts with a view to conserving the 
public good, and the right to lay tracks and run cars is granted for the 
purpose of enabling the public to better use the highway. The use of 
the streets by the railroad is a use by the public, and in granting that 
right the legislature is acting by virtue of its power to regulate the 
public in its use of the highway. People v. Kerr (1863) 27 N. Y. 188, 
191. The courts have recognized that in making such a regulation of 
the highway the legislature is acting not as a landowner and parting 
with a proprietary interest, but in its sovereign capacity, and the right 
conveyed is a franchise. San Francisco v. S. V. W. W. Co. (1874) 
48 Cal. 493; Port of Mobile v. L. & N. P. Co. (1887) 84 Ala. 115. 

The conclusion seems inevitable that the right in question is a 
franchise. If it be an easement, it must be an easement in gross and 
so not assignable, while the right which a railroad acquires is recog- 
nized to be transferable where objections of public policy have been 
removed, People v. O'Brien (1888) in N. Y. 1; Hall v. Sullivan Ry. 
(1857) Fed. Cas. 5948; and the same considerations would apply to 
licenses; indeed where the fee is not in the municipality it does not 
appear how the license or easement could be transferred to the railroad 
company in the first instance. But whatever may be the nature of the 
right granted, it must be shown that the legislature has conferred upon 
the municipality power to make such a grant A municipality's 
ordinary powers do not include power to grant to a railroad company 
a right to lay tracks, Eichels v.Evansville St. R. Co. (1881) 78 Ind. 
261; Denver & S. P. Co. v. Denver City P. Co. (1875) 2 Colo. 673, 
and to justify the decision in the principal case the court would need 
to find express legislative authority to the municipality to grant the 
right claimed. 



Annuities under the New York Rule against Perpetuities. — 
Prior to 1896, when the present Real Property law was enacted in New 
York, it was provided by statute that express trusts could be created 
for the following purposes only : "1. * * *. 2. To sell, mort- 
gage or lease lands for the benefit of legatees or for the purpose of 
satisfying any charge thereon. 3. To receive the rents and profits 
of lands, and apply them to the use of any person during the life of 
such person, or for any shorter term * * . 4. * * *." 1 
Rev. Stat 728, § 55. It was also provided that "No person bene- 
ficially interested in a trust for the receipt of rents and profits of 
lands can assign or in any manner dispose of such interest ; but the 
rights and interest of every person for whose benefit a trust for the 
payment of a sum in gross is created are assignable." 1 Rev. Stat. 
730, § 63. Reading these sections together it is apparent that § 63 
applies to a trust created under § 55, sub-section 3, and that in such 
a case there is a restraint on the absolute power of alienation of the 
beneficial interest which, if continued for a longer period than is 
allowed by the New York Rule against Perpetuities, renders the trust 
void. If, however, the trust is one under § 55, sub-section 2, it does 
not come under the strict wording of § 63, and the beneficial interest 
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being alienable there is no danger of violating the Rule. In some 
cases it was therefore important to determine under which sub-section 
a given trust fell. Was the beneficial interest alienable where the 
testator provided for the payment of an annuity; that is, would 
such a gift come under sub-section 2 or under sub-section 3 of § 55 ? 
Judicial opinion seemed to vary, some cases insisting that it fell 
under sub-section 2, Griff en v. Ford (1857) 1 Bosw. 123, others 
claiming that if it was to be paid out of rents and profits, it came 
under sub-section 3. The latter view is the one which received the 
most support and which was finally adopted in the case of Cochrane 
v. ScMl(i8gi) 140 N. Y. 516. 

Thus the law stood until 1896, when the legislature passed the 
present Real Property Law, and in so doing amended § 55, sub- 
section 2 (supra), so that it now reads: "2. To sell, mortgage or 
lease real property for the benefit of annuitants or other legatees, or 
for the purpose of satisfying any charge thereon " (R. P. L. § 76, 
sub. 2.); § 55 sub-section 3 (supra) was left substantially the same 
(§ 76, sub. 3) ; and § 63 (supra) was amended to read : "The right 
of the beneficiary of an express trust to receive rents and profits of 
real property and apply them to the use of any person, cannot be 
transferred by assignment or otherwise; but the right and interest of 
the beneficiary of any other trust may be transferred (R. P. L. § 83). 
The question now arises whether the rule in Cochrane v. Schell, 
supra, will be discarded because the word " annuitants " has been 
added to sub-section 2. This question has not yet come up for 
judicial decision, but in a dictum in a recent case the Court of 
Appeals intimates that the old rule is still applicable. In that case 
the testator left his property to trustees in trust to pay annuities out 
of the income to his four children for two designated lives and then 
to divide. In a codicil he provided that if his daughter R, one of 
the four children, should marry one H., in lieu of her share under 
the will she should receive $15,000 a year for life, and at her death 
$300,000 should be divided among her children. The court held the 
codicil void on the ground that the power of alienation might be sus- 
pended for the two designated lives and the life of F., both in regard 
to the $300,000 and the principal out of which the annuity was to be 
paid, and that consequently the Rule against Perpetuities was vio- 
lated. Herzogv. Title G. cV T. Co. (1903) 177 N. Y. 86, see also 
Rothschild v. Roux (1903) 78 App. Div. 282. The court in the 
Herzog case said that the fact that the gift of $15,000 a year was an 
annuity would not of itself overcome the testator's intention to make 
the beneficial interest inalienable. It is difficult to see why the char- 
acter of the gift actually made should be determined by the intention 
of the testator. The question is what the testator has done, not what 
he intended to do. The result, however, may be supported on the 
ground that there is a fundamental distinction between the nature of 
the trust provided for by sub-section 2 and the one provided for by 
sub-section 3of§ 55. Under sub-section 2 the beneficial interest was 
charged on the corpus of the trust estate, that is, the testator's inten- 
tion was to be carried out by a disposal of the property and a ter- 
mination of the trust, Hawley v. James (1836) 16 Wend. 61 at p. 152- 
etseq.; Gottv. Cook (1839) 7 Paige 521. Under sub-section 3, on 
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the other hand, the beneficial interest was charged on the income of 
the trust estate, and this required that the title to the corpus of the 
estate remain in the trustee, and that the trust continue. Hascallv. 
King (ioo„) 162 N. Y. 134. Such a distinction seems necessary 
for, otherwise, under certain circumstances the wording of sub-sec- 
tion 2 or sub-section 3 would seem equally applicable, as for example 
where an annuity is payable out of rents from a lease of real property. 
This being so, the addition of the word " annuitants " to sub-section 
2 would not seem to change the law as it existed prior to 1896, and, 
therefore, the court in the principal case was right in saying that the 
beneficial interest in the annuity was inalienable, since it was pay- 
able out of rents and profits. The justification lor the change in the 
wording of the statute seems to lie in the fact that the language of 
Cochrane v. ScheU, supra, was broader than was necessary for the 
actual decision of that case. There the annuity was clearly payable 
out of the rents and profits, but the language would seem to make 
sub-section 3 applicable to all cases of annuities, whether payable out 
of the rents and profits or out of the corpus of the estate, and the 
addition of the word "annuitants" to sub-section 2 would guard 
against any such error in interpretaton. 



Alienation of Riparian Rights. — In several well-known instances 
American courts have departed from the law of waters as interpreted 
by the courts of England, and have taken positions which they deem 
more in accord with conditions in this country; but the Supreme 
Court of Vermont has recently repudiated anotherwell-settled English 
ruling without, however, invoking principles of public policy. A 
riparian proprietor had granted to a land-owner away from the stream 
the right to lay pipes and take water from the stream for domestic 
purposes. An upper riparian owner polluted the stream to such an 
extent that the lower proprietors would have had a cause of action 
against him, and the court held that the non-riparian grantee had an 
equal right Lowrie v. Silsby (1904) 56 Atl. 1106. In Stockport 
Waterworks Co. v. Potter (1864) 3 H. & C. 300, under a set of facts 
identical, except that the water was for the use of a town, the English 
court held that no such right existed in the grantee, the position of 
the court being that the rights of the riparian proprietor inhered in his 
riparian land, and while as against him a grant of those rights would 
be binding, he could confer no rights against third parties. This 
case was subsequently approved in Ormerod v. Todmorden Mill Co. 
(1883) 11 Q. B. D 155, in Kensit v. Ry. Co. (1884) 27 Ch. Div. 122, 
and distinguished in Nutlall v. Bracewell (1866) 4 H. & C. 714. In 
this country it has been followed in Gould v. Eaton (1897) 117 Cal. 
539, and repudiated in St. Anthony Falls Water Co. v. Minneapolis 
(1889) 41 Minn. 270. 

Riparian rights are natural rights inhering in the land, and the 
correlative duties are owed to the riparian proprietor and to no one 
else. If a non-riparian owner claims such a right he must show that 
he has obtained it by a grant. Rights against a person cannot be 
created by a contract to which he is not a party, so when the right is 



